Notice: This decision may be formally revised before it 1s published in the District of Columbia
Register. Parties should promptly notify the Administratuve Assistant of any formal crrors so
that this Office can correct them before publishing the deciston. This notice 15 not mtended
to provide an opportunity for a substantive challenge to the decision.
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OPINION AND ORDER
ON
PETITION FOR REVIEW

On October 7, 1997, Employee filed with the Office of Employee Appcals (OEA) a
Petition for Appcal from Agency'’s final decision, effective Scptember 26, 1997, removing him
from his position of Police Officer. Agency charged Employee with Conduct Unbecoming an
Officer, Willfully and knowingly Making an Untruthful Statement and Involvement in

Commission of Act that Would Constitute a Criume.
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On July 14, 1999, the Administrative Judge issued an Initial Decision in which she
dismissed Employcee’s appeal for lack of jurisdiction, concluding that the Office’s jurisdiction
was lost when Employee made an initial election to pursue his appeal under a negotiated
procedure for reviewing adverse actions before he filed his appeal in this Office. Employee filed
a Petition for Review of the Initial Deciston with this Board. In an Opinion and Order on
Petition for Review issued on July 31, 2000, the Board reversed the Initial Decision and
remanded the matter to the Administrative Judge, finding that the collective bargaining‘
agreement covering Employee expressly preserves OEA’s jurisdiction when, as here, the union
does not pursue arbitration.

On August 17, 2001, the Administrative Judge issued an Initial Decision on remand
in which she found that Agency had not proven any of its charges against Employcee. Thus, the
Administrative Judge reversed Agency’s action and ordered it to reinstate Employee to his
position of record and reimburse him all back pay and benefits lost as a result of the untawful
adverse action,

Of specific relevance here, the Administrative Judge arrived at her decision on remand
after conducting an cvidentiary hearing.  Agency argued that the Administrative Judge was
required to decide the appeal solely on the record established in a hearing conducted by
Agency’s trial board and could not conduct a second evidentiary hearing. Agency pointed out
that the collective bargaining agreement covering Employee at the time of his appeal provides

that in cases in which a hearing is conducted by Agency’s trial board, as in this case, any further
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appeal shall be based solely on the record established in that hearing. Further, Agency cited
D.C. Code Ann. §1-617.3 (d) (1992 repl) (currently D.C. Ofhicial Code $1-616.52(d)
(2001)) as authorizing a collective bargaining agreement to dictate OEA’s procedures for
adjudicating adverse action appeals, including its ability to conduct an evidentiary hearing,
That provision reads as follows: “Any system of grievance resolution or review of adverse
actions ncgotiated between the District and a labor orgamization shall take precedence ()vcr-%hc
procedures of this subchapter for members of a labor organization in a bargaining unit.” 14, )
Asanalternative, Agency requested that the Administrative Judge certify the issue to this Board
as an interlocutory appeal or stay the hearing pending a decision of the District of Columbia
Courtof Appeals in a separate casc that presented the same legal question. The Administrative
Judge denied Agency’s requcsts.

On Scptember 21, 2001, Agency filed a Petition for Review of the decision on remand
that reversed its removal action, arguing among other things that the Administrative Judge
erred by conducting an evidentiary hearing. On June 20, 2002, while Agency’s Petition was
pending before this Board, the District of Columbia Court ef Appeals issued a decision in
District of Columbia Metropolitan Police Departnentv. Pinkard, 801 A.2d 86 (D.C. 2002), which
was the case that formed the basis of Agency’s earlier request for a stay in this appeal. Like the
Employec here, Pinkard was removed from his position of Police Officer by the Mctropolitan
Police Department after Agency’s trial board conducted an evidentiary hearing. The collective

bargaining agrecment covering Pinkard at the time of his appeal to the OEA similarly provided
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that any further appeal was to be based solely on the record established in the trial board’s
hearing. Nonctheless, the Administrative Judge assigned to Pinkard’s appeal also conducted
a second evidentiary hearing.  The Court of Appeals held that “under the [Comprchensive
Merit Personnel Act (CMPA)], the collective bargaining agreement controls and supcrccdcs
otherwise applicable OEA procedures, and consequently, that the OEA admimistrative judge
erred in conducting a second hearing.” Id. at 91.

In reaching its decision, the Court of Appeals acknowledged the broad discretion the
CMPA affords OEA in formulating its own procedures for resolving appeals including,
conducting cvidentiary hearings. The Court also noted that a collective bargaining agreement ’
in and of itself cannot change OEA’s procedures. The Court determined, however, that the
CMPA explicitly provides that procedures for reviewing adversc actions sct forth in a collective
bargaining agreement take precedence over OEA procedures. To support that conclusion, the
Court did not refer to D.C. Code Ann. §1-617.3(d), which was the provision on which |
Agency had relicd to support its position. Rather, the Cowt referred to D.C. Code Ann. §1-
606.2(b) (1999 repl) (currently D.C. Official Code §1-606.02(b) (2001)), which states in
pertinent part that “[a]ny performance rating, grievance, adverse action, or reduction-in-force
review, which has been included within a collective bargaining agrcement . . . shall not be
subject to the provisions of this subchapter.” According to the Court, the subchapter to which
that provision refers governs appellate proceedings before the OEA. Thercfore, the Court

determined that the provision of the collecuve bargaining agreement covering Pinkard that
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restriceed OEA’s review in adverse actions to the record established in the trial board’s hearing,
controlled. Tt remanded Pinkard’s appeal to this Office to determince whether the decision by
the trial board was supported by substantial evidence, whether there was harmful procedural
error or whether it was in accordance with applicable law or regulation. Pinkard, 801 A.Zd:at
91, f
Upon consideration of the Court’s decision in Pinkard, the Board must vacate the Ini;ial

Decision on remand and further remand this appeal to the Administrative Judge for

reconsideration in light of the Court’s ruling.
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ORDER

Accordingly, it is herecby ORDERED that the Initial Decision on
remand 15 VACATED, Agency’s Peution for Review is
GRANTED and this appeal is REMANDED to the

Administrative Judge for further action consistent with this order.

FOR THE BOARD:

CIRLy

Ertas A. Hyman, C atr

Horace Kreitzman
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Brian Lederer

°'R/9M ot N

Keith E. Wash“'xgton

The initial decision in this matter shall become a final decision of the Office of Employce
Appeals 5 days after the issuance of this order. An appeal from a final decision of the Office
of Employec Appeals may be taken to the Superior Court of the District of Columbia within
30 days after formal notice of the decision or order sought to be reviewed.




