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On August 7, 1997 Agency informed Employee of its intentions to remove him from his
position as an Electronics Mechanic based on the charges of discourteous trearment of the public, a
supervisor, or other employee; inexcusable neglect of duty; and insubordination. The first cause was
based on a June 3, 1997 incident in which Employee engaged in a physical altercation with a
supervisor. The second cause, inexcusable neglect of duty, was based on Employee’s failure to
perform certain tasks and comply with certain Agency rules during the period of June 16, 1997 to

July 24, 1997. The third cause, insubordination, was based on a July 21, 1997 incident in which
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Employee appeared at a particular work site in viotation of a direct order not to do so.

Although Employee did not deny any of the charges, he nevertheless filed a Petition for
Appeal with this Office to dispute the severity of the penalty. By Initial Decision dated March 1,
1999, the Administrative Judge dismissed the cause of discourteous treatment of the public, a
supervisor, or other employee. The Administrative Judge reasoned that Agency had violated D.C.
Code § 1-617.1(b-1)(1) by not commencing the adverse action within 45 business days of the act
which formed the basis for the discourteous treatment charge.! As for the other two charges, the
Administrative Judge sustained them but remanded the appeal to Agency for it to reconsider the
penalty in view of the fact that only two charges had been upheld.

In “Agency’s Decision on Remand,” Agency again determined that Employee's conduct
during the peried from june 16, 1997 through July 24, 1997 and on July 21, 1997 warranted
removing him from his position as an Electronics Mechanic. Agency argued that because removal
was within the range of penalties for the sustained causes, it did not abuse its discretion by imposing
that penalty. Agency also reviewed Employee's historical work record and found that it *reflect[ed] .
. . [Employee’s] distegard[] [for] established policies and procedures of the Agency.” Agency’
Decision on Remand at pg. 4. Thus Agency upheld its decision to remove Employee. Apain Employee

appealed this action claiming that the penalty was too severe,

' The Administrative Judge found that the incident which formed the basis for (his charge occurred on
June 3, 1999; however, Agency did not propose Employee’s removal until August 7, 1997~ 47 business days after the
incident.
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In a second Initial Decision issued on May 24, 1999 the Administrative Judge reversed
Agency's actions and ordered Agency to reimburse Employee for lost pay and benefits as a result of its
oripinal action. Even though the Administrative Judge recognized that *{riemoval {was] a permitted
penatty for both violations,” she, nevertheless, determined that it was an inappropriate penalty in this
case. The Administrative Judge reasoned that because Agency’s consideration of Employce's prior
work record was not within the bounds permitted by section 1608.2 of Chapter 16 of the District
Personnel Manual, it had abused its discretion. Further the Administrative Judge found that Agency
had failed to consider certain factors, commonly known as the Douglas factors, when it evaluated the
appropriateness of the penatcy. Therefore, the Administrative Judge ordered Employee back to work.

Subsequently, Agency filed a Petition for Review.

When we considered this case on February 25, 2000, we were not able to conclude that
Agency had fully evaluated its penalry in light of the Douglas factors as enunciated in Douglas v.
Veterans Admin,, 5 M.S.P.R. 280 (1981). Therefore, we remanded the appeal to Agency to consider
cach of the Douglas factors as they may relate to Employee’s case and to reconsider the penalty in
this case in light of those factors.

In its report on remand Agency cited to all of the Douglas factors and concluded that ten of
the twelve factors were relevant in this case.”  Specifically Agency found that the following Douglas

factors were applicable:

2 Agency found that the Douglas factor regarding the notoriety of the offense was insignificant to Agency's
decision to terminate Employee and that Employee’s past disciplinary record could not be considered in light of
section 1608.2 of the District Personnel Manual which governs admonitions, reprimands, and prior corrective
adverse actions.
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1. The nature and seriousness of the offense and its relation to
Employee's duties;
2. Employee’s past work record, including length of service,
performance on the job, ability to get along with co-workers, and
dependability;
3. The consistency of the penalty with the table of penaltes
applicable to this case;
4. Employee’s job level and type of employment;
5. The cffect of the offense upon Employee's ability to perform
satisfactorily;
6. The potential for Employee’s rehabilitation;
7. The absence of mitigating circumstances surrounding the offense;
8. The adequacy and effectiveness of alternative sanctions;
9. The consistency of the penalty with those imposed upon other
employees for the same or similar offense; and
10. The clarity with which Employee was on notice of any rules
which were being viotated.
Agency also submitted several more documents, including letters to Employee, personnel
action forms, performance rating reports, and an affidavit of Employee’s supervisor, to support its

claim regarding the appropriateness of the penalty chosen in this case. When we looked at all of this
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evidence in its totality, we found that the penalty of removal was still warranted. Thus in an Opinion
and Order issued May 18, 2000 we upheld Agency’s action.

Employee then filed a petition for review in the Superior Court of the District of
Columbia. That court reversed our decision finding that it was clearly erroncous for several
reasons.

Thereafter, Agency appealed to the District of Columbia Court of Appeals. In a decision
rendered May 5, 2005, that court has remanded the appeal to us so that we may reconsider the
Administrative Judge’s “decision within the established scope of review and kimited to the
evidentiary record presented to the [Administrative judge]”. The court held that we had erred
when we considered the documents pertaining to Employee’s historical work record that Agency
submitted in its Report on Remand. The court appears to say that because the Administrative
Judge had not admitted those documents into evidence before the record was closed, we were
without the authority to consider them. Also, the court suggested that we remand the appeal to
the Administrative Judge so that he or she may consider “DPW’s Agency Report on Remand
applying the Douglas factors, including the additional evidence supplied by DPW and Colbert.”

We believe that the documents pertaining to Employee’s historical work record are
relevant to this appeal. They are documents that evidence Employce’s past misconduct and
Agency’s response to the misconduct, including incident reports and memoranda detailing
altercations between Employee and other agency officials. Because of their importance, we would
like to see these documents made a part of the record. Therefore we remand this appeal to the

Administrative Judge with instructions to admit these documents into the record and to give
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them the proper consideration in light of the Douglas factors that Agency deemed applicable to
this appeal. If either party subsequently appeals that decision to us, we will then be able to review

the Administrative Judge’s decision having before us a more complete evidentiary record.
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ORDER

Accordingly, it is hereby ORDERED that this appesl is
REMANDED to the Administrative Judge for proceedings consistent

with this opinion.

FOR THE BOARD:

Horace Kreitzman

Keith E. Washink\to?x

The Initial Decision in this matter shall become a final decision of the Office of Employee Appeals 5
days after the issuance date of this order. An appeal from a final decision of the Office of Employee
Appeals may be taken to the Superior Court of the District of Columbia within 30 days after formal
notice of the decision or order sought to be reviewed.




