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INITIAL DECISION

INTRODUCTION

On October 27, 2003, Employee, a Special Education Teacher, filed a petition for
appeal from Agency’s final decision removing her for “Grave misconduct in office, violation
of the rules, regulatons or lawful orders of the Board of Education, specifically
Superintendent’s Directive 521.6: ‘Reporting Suspected Child Abuse/Neglect™.

This macter was assigned to me on February 10, 2004. My review of the case file
showed that Employee had filed a grievance contesting her removal through Article V1 of
the negotiated agreement berween Agency and the Washington Teachers Union (WTU)
prior to filing her appeal with this Office. Further, Employee’s appeal here was untimely
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filed. However, in its notice of removal to Employee, Agency had failed to advise her that
she had appeal rights to this Office and of the time limit for filing an appeal here. In order
to address the issues engendered by the above facts, on February 18, 2004, I sent an Order
to Employee Regarding Choice of Forum." That Order reads in pertinent part as follows:

This matter was assigned to me on February 10, 2004.
Employce was removed from her position effective Scptember
24, 2003, but did not file her appeal with this Officc unul
October 27, 2003. Since petitions for appeal are required to be
filed within 30 days of the effective date of the action being
appealed, Employee’s petition for appeal was late. Normally, a
late filing would result in the dismissal of the case. However,
in its September 9, 2003 Notice of Termination, Agency did
not advise Employee that she could appeal the removal to this
Office, but rather advised her that her only appeal rights were
through Arricle VI of the necgotiated agreecment between
Agency and WTU. This was incorrect notwithstanding the fact
that the agreement states that an appeal through Article VI is
the exclusive mcthod of appeall  The reason that this
information was incorrect is as follows:

D.C. Official Code § 1-616.52 (2001) (“Disciplinary
Grievances and Appeals™) reads in pertnent part as follows:

§ 1-616.52(b) An appeal from a removal, a reduction 1n
grade, [a scparation by RIF], or suspension of 10 days or more
may be made to the Office of Employee Appeals. . . .

§ 1-616.52(d) Any system of gricvance resolution or review of
adverse actions negotiated between the District and a labor
organization shall take precedence over the procedures of this
subchapter for cployees in a bargaining unit represented by a

labor organization. . . .

§ 1-616.52(e¢) Matters covered under this subchapter that also
fall within the coverage of a negouated grievance procedure

! At that time, Employee was unrepresented.
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may, in the discretion of the aggricved cmployee, be raised
cither |before OEA], or [through| the negotiated grievance
procedure, but not both.

§ 1-616.52(f) An cmployee shall be deemed to have exercised
their option pursuant to subsection (c) . . . at such time as the
cmployee timely files an appeal [with OEA] or timely files a
grievance in writing in accordance with the provision of the
negotated grievance procedure . . ., whichever event occurs
first.

We have interpreted the above sections as follows: Subsection
(d) states that an exclusive negotiated procedure that provides
an avenue of appeal wholly outside of this Officc prohibits an
employee from filing an appeal here. However, subsection (¢)
in effect trumps subsection (d), and offers the employee the
choice of either filing here or through the negotated
procedure. This is so notwithstanding any exclusivity language
that exists in the negonated agreement.  However, the
employec may not do both. She may either file here or
through the negotiated agreement. Subsection (f) sets forth the
event that triggers either avenue of appeal, and also states that,
in effect, whichever occurred first controls.

We have also held that where, as here, an agency does not
inform an employee of her right to appeal to this Office, and as
a result the employee’s appeal is untimely filed, the agency may
not utilize the 30-day filing limit as a bar to our jurisdiction.?

Here, as I have advised both parties, the current problem is
this: Employee began the grievance process through the
agreement prior to filing her appeal here. She has a Step 111
hearing scheduled for February 27, 2004. However, because
Agency did not apprise her of her appeal rights to this Office,
she was unable to make an informed decision as to which

? By telephone message left on my voice mail on February 13, 2004, Agency stated that it would waive any
jurisdictional argument in this matter.
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avenue of appeal to take. But since Employec may only utilize
one avenue of appeal, Employee must now choose her avenue.

Therefore, Employee 1s hereby ORDERED to apprise me, by
the close of business on February 26, 2004, of her choice:
Does she wish to continuc with the grievance process through
the negotiated agreement; or does she wish to proceed with the
appeal process through this Office? If Employee chooses the
former, then she may withdraw the case currently before me or
I will issue an initial decision dismissing the matter. 1f she
chooses the latter, then she should take steps to advise the
union that she is proceeding here and to have the February 27,
2004 Step 111 hearing canceled.

(emphasis in original). (footnotce in original).

On February 26, 2004, Employce submitted a response to the February 18 Order.
Her response reads in part as follows:

In accordance with D.C. Official Code 1-616.52 (2001),
(“Disciplinary Gricvances and Appeals”) — Subsection (c), I,
Kim Obver, hereby confirm my deasion and apprise both
partics (OEA and WTU) that my avenue of choice [is to
proceed] in the appeals process with the Office of Employee
Appeals, foregoing Article VI, Step III Grievance Hearing,
scheduled for February 27, 2004.

(emphasis in original).

1 conducted a Prehearing Conference on April 19, 2004.° For some time thereafter,
the parties conducted discovery and engaged in sertlement negotiations.  However, these
negotiations ulumately proved fruitless. Thus, I conducted a Status Conference on January
18, 2005 and an evidentiary Hearing on March 1 and 3, April 27 and Junc 8, 2005. Mr.
Silverberg did an oral closing argument at the conclusion of the Hearing, and Ms. Segar
submitted Agency’s closing brief on December 2, 2005. This decision is based on the
testimony elicited during the Hearing and on the exhibits of record. The record is closed.

* By the time of the Prehearing, Mr. Silverberg was representing Employce.



1601-0005-04
Page 5

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Offiaal Code § 1-606.03
{2001). )

ISSUES
1. Whether Agency’s adverse action was taken for cause.
2. If so, whether the penalty was appropriate under the circumstances.

STATEMENT OF THE CHARGES

By Notice of Termination dated September 9, 2003, Agency notified Employce of its
determination that she would be removed. In part, that notice reads as follows:

Pursuant to the District of Columbia Municipal Regulations
(DCMR), Title 5, Chapter 14, as well as pertinent provisions
of the negotiated Agreement between the Board of Education
and the [WTU], you are kindly given notice that you will be
terminated, effective September 24, 2003. Kindly be advised
that you will be placed on administrative leave with pay until
the effcctive date of your termination. . . .

Ground(s): [DCMR] Secuon 1401.2(b), “Grave misconduct
in ofhice;” (t) “Violaton of the rules, regulations, or lawful
orders of the Board of Education or any directive of the
Superintendent of Schools, issued pursuant to the Board of

Education.” The specific directive  wviolated  was,
Superintendent’s Directive 521.6, Reporting Suspected Child
Abuse/Neglect.?

* Superintendent’s Directive 521.6, issued June 25, 1997, reads as follows:

The “Prevention of Child Abuse and Neglect Act of 1977,” D.C. Law 2-22,
mandates immediate reporting of any suspected child abuse or neglect case.
The law does not require the reporter to have proof that abuse or neglect
has occurred before reporting. Waiting for proof may involve grave risk to
the child. The reporting of a suspected child abuse and neglect case
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Reason(s): Pertamning to 1401.2(t), on May 20, 2003 while at
Prospect Learning Center you failed to report suspected child
abusc when the information came to your knowledge.
Pertaining to 1401.2(b), on May 20, 2003 while at Prospect
Learning Center you acted improperly when you conducted a
mock trial with students of an allegedly explicit scxual
statcment and when you told a student you would provide a
copy of the taped trial to his parents. You exhibited poor
judgment and this kind of behavior cannot be tolerated.

Within five (5) school days of your receipt of this notice, you
have the right to review any documents supportive of the
charges, to reply in writing or in person to all charges and to
furnish any documents in support of your reply. . . .

Your termination will be effective as stated above unless upon
consideration of all relevant facts, the action is to be modified;

indicates that a child may be abused or neglected, not that the parent(s) is
necessarily the cause,

Employces are directed not to try to resolve or investigate a suspected case
of child abusc or neglect. Rather, an employee’s legal obligation is to orally
report such knowledge or suspicion to the Metropolitan Police Department
(“MPD™) ar (202) 671-7233; or, if a crime is in progress, 911. A written
report is required if requested from MPD, or if the abuse involves drug
related activity.

The law provides that any employce who fails to make a report when he or
she suspects child abuse or neglect shall be fined vp to $100.00 or
imprisoned for not more than 30 days, or both.

The “Family Educational Rights and Privacy Act” (“Buckley Amendment™)
and the Board of Education Rules on release of school information do not
preclude or prohibit such reports from being made. For the most part, the
report will be premised on personal observations, not on information
contained in a student’s record. Morcover, even where a student’s record
must be disclosed i1 making a report, such action is justified under the
“health or safety emergency” exception to the Buckley Amendment. In the
case of suspected child abuse or neglect, records may be disclosed without
parentat consent.

{emphasis in original).
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at which time you and WTU will be so notified in writing. If
you not receive such communication, this will serve as your
final notice of termination. . . .°

(footnotes added).

FINDINGS OF FACT

a. Summary of testimony.

1. Lorctta Blackwell: Ms. Blackwell is Agency’s Director of Labor Management and
Employee Relations (LMER). It is her office that prepares notices of adverse actions that
arc delivered to affected employees. Her office performed that funcaon in the instant
matter, and prepared the Notice of Terminauon set forth above at pp. 5 & 6. In
performing her duties as they relate to the preparation of adverse action notices, she reviews
any investigative reports that have been prepared in a particular case, as well the employee’s
personnel folder. She then assures that this information 1s reviewed by the appropriate
officials, who in turn determine the penalty to be assessed.

In this case, the July 15, 2003 investigative report (Agency Ex. 19) was sent to
LMER and Dr. Patricia Watkins, then Assistant Supermntendent for the Division that
included the Prospect Learning Center, on August 20, 2003 (See Agency Ex. 1). However,
at the time the investigative report was delivered, Dr. Watkins had left Agency’s employ,
and thus it was reviewed by Dr. Raymond Bryant, then Chief of the Office of Special
Education Reform, and Vera White, an Associate Superintendent.®  According to Ms.
Blackwell, such review was in keeping with Agency’s past practice. Agency Ex. 3 is a
September 3, 2003 memorandum from Dr. Bryant through Ms. White to Ms. Blackwell
entitled “Recommendation for Adverse Action” that reads in part as follows:

After reviewing the investigative reports on Kim Oliver, teacher
. at Prospect Learning Center regarding the incident with
student [S.]:7 it is my recommendation based on {the Office of

* The proposed action was not modified, and Employee was removed effective September 24, 2003.

® It is uncontroverted that an Associate Superintendent 1s a higher-level position than that of Assistant
Superintendent.

7 In the interest of privacy, only the first initial or the first two letters of cach student’s name will be used in
this Initial Decision.
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Agency’s General Counsel’s] substantiation of the allegations of
failure to report child abuse and grave misconduct in office by
Oliver . . . that the adverse action should be termination.

After receiving this recommendation and again in kceping with Agency’s past
practice, Ms. Blackwells office prepared Employee’s Scprember 9, 2003 Notice of
Termination.

Agency Ex. 16 is an August 21, 2003 memorandum from Bernard Lucas, Sr. to Ms.
Blackwell entitled “Adverse Action Recommendation” that reads as follows:

Bascd on the scenario in the investigative report, the teacher’s
own admission, and the strict guidelines in the directive
addressing suspected child abuse, the teacher’s initial handling
and response to the situation is unacceptable. ‘Therefore, the
most appropriate sanction is a thirty (30) day suspension and
reassignment to another school. Placing the teacher back at
Prospect [Learning Center] would not be appropriate.®

(footnote added).

According to Ms. Blackwell: “Bernard Lucas was a hearing officer for D.C. Public
Schools. And he also provided assistance to DCPS in making recommendations for adverse
actions against employees.” Tr. I at 42. Although the memorandum was dated August 21,
2003, Ms. Blackwell did not receive a copy of it until sometime after October 8, 2003,” by

* Employee Ex. 2 consists of two pages, the second of which is identical to Agency Ex. 16. The first page of
Employee Ex. 2 is another copy of Mr. Lucas’s August 21, 2003 memorandum. The bodies of the documents
are identical (as set forth above). They differ in the following respects: 1) While they are both addressed to
Ms. Blackwell, the first contains a number of cross-outs (a number of x’s) preceding Ms. Blackwell’s name and
title; the second does not contain these cross-outs; 2) the first contains a handwritten notadon: “This page
shouid be done over. Urgent!”; the second has no such notation; 3) The first has a line for Associate
Superintendent White’s signature, but no signature; the second was signed by her on October 8, 2003; and 4)
the first bears the signarure “B.C. Lucas, 5r.” above Mr. Lucas’s printed name and title; the second does not

have Mr. Lucas’s signature. These discrepancies will be addressed in later tesumony.

? Ms. Blackwell’s testimony was based on the fact that the memorandum that she received (Agency Ex. 16)
was not signed off on by Associate Superintendent Vera White until October 8, 2003. Apparently, the reason
for the delay was the confusion in chan-of-command enpendered by the departure of Assistant
Superintendent Patricia Watkans during the Summer of 2003.
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which time Employee had already been removed. Nevertheless, even if she had reccived it
prior to the issuance of the September 9, 2003 Notice of Termination, she would not have
given it as much weight as the recommendation of Dr. Bryant, and so the notice would not
have changed. This is so because Dr. Bryant was in a higher position within Agency than
was Mr. Lucas, and was the appropriate official to make a recommendation. Ms. Blackweil
also noted that, prior to the issuance of Mr. Lucas’s memorandum, there had been
discussions among Agency officials concerning 2 recommendation that Employee be
removed for her actons in the classroom the previous May 20. See Agency Ex. 2, printouts
of ¢-mails dated August 20, 2003 pertaining to Employee’s case.

Agency Ex. 5 1s a November 17, 2004 memorandum to Ms. Segar from Eileen
Clements, who works in Ms. Blackwell’s office, that was generated pursuant to Employcee’s
discovery request.  That document lists two teachers, in addition to Employce herein, who
were removed from their positions since 2001 for failing to report suspected child abuse.
Ms. Blackwell confirmed that the information in that document was accurate. See also
Agency Exs. 6 through 9, all of which are documents pertaining to the removal of the
teachers named n Agency Ex. 5.

2. Vera White: Ms. White is an Associate Superintendent. As such, she supervises
all of Agency’s assistant superintendents. According to Ms. White, a request for an adverse
action against a teacher is gencrated by the principal of the school to which the teacher 1s
assigned. It is then reviewed by the assistant superintendent with oversight authority over
the school, who makes the final decision regarding the proposed adverse action. That
decision is reviewed by Ms. White and by LMER. Although Ms. White supervises the
assistant superintendents, she has always deferred to them in matters of adverse actions.

In this case, the assistant superintendent who would normally have reviewed the
principal’s adverse action recommendation against Employee would have been Dr. Patricia
Wadans. However, at that time Dr. Watkins was 1n the process of leaving the school
system, and thus the recommendanion was reviewed by Dr. Raymond Bryant, who was the
Chief of Special Education.  This was appropriate since Prospect Learning Center, where
Employee worked, was a special education school.

Ms. White was questioned on the role played in this case by Bernard Lucas. Lucas
was the author of Employee Ex. 2 and Agency Ex. 16, supra, the August 21, 2003
memorandum that recommended that Employce be suspended and transferred.’®  Ms.

0 See n.8, supra.
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White testificd that in 2003 he was the Executive Assistant for Employee Relations, and
regularly reviewed proposed adverse actions. Because Employee was removed rather than
suspended and transferred, Ms. White assumed that Dr. Bryant, who had the ultimate
authority for determiming the penalty, disagreed with Mr. Lucas’s recommendation.
Further, Mr. Lucas’s memorandum did not comport with proper procedures, since it was
addressed to Ms. Blackwell, the head of LMER. Rather, it should have been addressed to
the appropriate assistant supcrintendent.

Regarding the first page of Employee Ex. 2, Ms. White testfied:

I remember this . . . because I have a note up at the top, that's
my writing. This should be done over, urgent. . . . [I wrote
that because] it there are a lot of X’s and things like that, I don’t
scnd things out like that. . . . [I]t’s just inappropriate because
yowve got X, X, X, and down here you've got X’s. It just didn’t
scem like something I would send out.

Tr.lar 111-112.

Ms. White was then questioned as to why she did not sign Mr. Lucas’s corrected
memorandum until October 8, 2003, given that it was generated on August 21, 2003. She
testificd that she reviews and signs documents directed to her immediately upon her receipt
of them, or in some cases the following day. Therefore, in all likelihood this particular
document was not delivered to her untl October 7 or 8. She attributed the delay to the
volume of paperwork generated by various offices within Agency. !

3. John Harris: At the ume of the incadent in question, Mr. Harris was an
Investigator with Agency’s Office of School Security (8S). The function of SS is to receive
reports of incidents from schools, then conduct interviews at the site to determine the facts
of the incident. Following the investigation, an investigative report is prepared and sent
first to Agency’s Office of the General Counsel (OGC) for that office to determine if the
information contained in the report 1s “legally sufficient” to support the conclusions therein.
Final copies of the report are distributed to the appropriate assistant superintendent and
OGC. A copy is also kept in SS’s files.

' Ms. White testified that since she signed the document, shc probably agreed with Mr. Lucass
recommendation. Neverthcless, she would have deferred to Dr. Bryant’s deaision to remove Employee rather
than suspending and transferring her.
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Agency Ex. 19 is the July 15, 2003 Investigative Report concerning the incident
herein. Mr. Harris conducted the investigation at Prospect Learning Center on May 21,
2003. At that nme, according to Mr. Harris:

I met with the principal [Eve Byford-Pcterson]. And she
advised me of the incident at her school involving a teacher and
students, wherein a student had made some comments to other
students. And the teacher [Employee] was informed of those
comments and they were of a sexual nature, if you will] of the
student possibly having a sexual affair with his father.

Tr. I at 130.

In conducting his investigation, Mr. Harris mterviewed Employee; Willette Hill,
who was an Educational Aide;'* and Lisa Sligh, the School Psychologist. He also obtained
written statements from these persons.”  Additionally, he interviewed two of the students
involved 1n the incident, |Da.} and [De.]. These interviews were done with the consent of
the students’ parent[s]/guardian[s], and in their presence. In conducting these interviews,
Mr. Harns questioned the students and then wrote down both his questions and their
answers." He was unable to interview [S.], who is referred to in the report as the “victim”,

"2 Ms. Hill was also removed as a result of her participation in the May 20, 2003 incident. She did not file an
appeal from her removal with this Office.

" These statements are attached as exhibits to the Investigative Report.

" These documents are also attached as exhibits to the Investigative Report.  Attached to the transcript of
[De.]’s interview is an addendum from Principal Byford-Peterson that reads as follows:

[De.] is an idennfied special education student who reccives full-time,
comprehensive educational services as a lcarning disabled youngster at the
Prospect Learning Center.

Student was questioned about the incident and it is my position that though
he responded to the questions, his perception of the questions and,
therefore, the answers were altered slightly based on his perceptions and
exhibited processing difficulties. Also, his expressive and receptive skills in
the language area are delayed. Word retrieval appears to be a problem, as
well as understanding what 1s asked of him.

Dr. Peterson did not include an addendum to the transcript of [Da.|’s interview.
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because his parents would not give their consent.  This was also the case with another
student who was a witness to the statement made by [S.].

During his interview, [Da.] told Mr. Harris that [S.] said “that his father gives free
head.” Tr. I at 150. However, |De.] said that [S.] said, “if you were my father, I would
give you free head.” Tr. I at 151. When asked if he could reconcile the difference in these
statements, Mr. Harris testfied: “Well . . . two children heard the same statement [but]
gave different accounts of what the statement was.” “I'r. Fat 152. He admitted that because
of this discrepancy and the fact that he was unable to interview [S.], he could not state
conclusively exactly what [S.] told the others. ™

During the course of his investigation, Mr. Harris also received information from
the Metropolitan Police Department (MPD) concerning the existence of a tape recording
that had been made of the “mock trial” that Employee and Ms. Hill had conducted on May
20, 2003 with their students after Employee received knowledge that [S.] had allegedly
made an improper remark to his fellow students. Subsequently, Mr. Harnis received a copy
of that tape from MPD.' See Agency Ex. 20, the tape.

Mr. Harns was asked how he reached his dctermination that Employee was in
violation of Supcrintendent’s Directive 521.6 (Reporting Suspected Child Abuse/Neglect).
He answered as follows:

After finding out what the allegation was and looking into it,
and finding out that the information |concerning [S.]] was
received by a teacher that was reportable under a directive . . . 1
looked into that . . . and found that directive 521.6 . . . was one
that I needed to research and read. And that’s what I did.

Tr. Tat 132

15 Mr. Harris was also aware of another version, wherein [S.] said that his father gives “free haircurs.”

16 The following is a matter of record: Employee was arrested for her alleged failure to report suspected child
abuse as a result of the occurrences of May 20, 2003. On June 26, 2003, she was arraigned in D.C. Supcrior
Court, Criminal Division, on charges of “Failure to make a repart.” On November 10, 2003, the case was
Dismissed Without Prejudice (DWP). ‘
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As to Employee, the conclusions in the Investigative Report are as follows:

It is concluded that . . . OLIVER . . . violated Superintendent’s
[Directive] 521.6 . . . by not reporting the alleged Child Abuse
when the information came to {her) knowledge.'”

It 1s also concluded that OLIVER acted improperly when she
conducted a mock tnal of the sexual statement allegedly made
by {S.]. OLIVER also acted improperly when she told [S.]
that she was going to provide a copy of the tape-recording of
the mock trral.

Agency Ex. 19 at 5. (emphasis in original). (footnote added).

4. Bernard Lucas, Sr.: At the time of the incident in question, Mr. Lucas was the
Exccutive Assistant to all of Agency’s assistant superintendents, He was also a Hearing
Officer, and in that role he conducted Step II grievance hearings for the Washington
Teachers Union (WTU). Additionally, he reviewed investigative reports that came to him
“from Labor Relations and Sccurity. . . and [made] a recommendation to the appropriate
assistant superintendent as to the appropriate adverse action it warranted.” Tr. I at 8.
Further:

I would do a recommendation. . . . If for some reason the
assistant superintendent had a question or wanted to discuss it
with me, he or she would call me or come over to my office
and we would discuss it. The final decision rests with the
assistant superintendent . . . to implement the adverse action.

Tr. ITat 12.

Mr. Lucas completed the first page of Employee Ex. 2 (his recommendation in this
matter} on August 21, 2003. Unul he was presented with the second page at this Hearing,
he had never before secen the page.'® As set forth above, Mr. Lucas recommmended that
Employee be suspended for 30 days and transferred from Prospect as a result of her actions

7 Mr. Harris testified that Employce told him that she no prior knowledge of Superintendent’s Directive
521.6. SeeTr. 1 at 156.

¥ Regarding the two-page document that is Employee Ex. 2, see n.8, supru.
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on May 20, 2003. In preparing his recommendation, he reviewed the Investigative Report
(Agency Ex. 19, supra). Regarding his recommendation, Mr. Lucas testified:

My recommendation was appropriate because 1 rcad the
investigative report thoroughly. T considered several things in
making . . . a final decision for a reccommendation. One, was
the employee’s action so egregious that . . . she couldn’t be
salvaged?  Did the action warrant the ultimate sanction of
termination? I felt in this particular case that the employee
used poor judgment. And that with the property rights [to her
job} that she had within the system, I felt that she was due a
sccond chance. 1 felt that way then and 1 feel that way now. . .
[Blased on the information . . . in the investigative report, I did
not feel that the employee’s actions were so egregious that they
warranted . . . termination.

Tr. I at 29-30.

At the time Mr. Lucas completed his recommendation in late August 2003, he was
aware that Assistant Supermtendent Patricia Watkins was leaving Agency’s employ.
(Normally, Dr. Watkins would have reviewed any of his recommendations that concerned
employees at Prospect Learning Center). So he took the recommendation in this case,
along with several others, to Dr. Watkins’s office, with the initial understanding that her
assistant would forward them to the appropniate reviewing authority.  However, he later
talked with Beverly West, Associate Superintendent Vera White’s Administrative Assistant.
Ms. West told him to bring the recommendations to Ms. White’s office for her review. He
did so. It appears that he had no further involvement with the recommendation in this
case. Nevertheless, he testified that it was unusual that Ms. White did not sign off on his
recommendation until October 8, 2003, after Employee’s removal was effected. This is so
because his recommendations were usually reviewed before final decisions regarding
adverse actions were made.

5. Raymond Bryant: At the time of the May 20, 2003 incident, Dr. Bryant was
Agency’s Chief of Special Education Reform. Prospect Learning Center, where Employee
worked prior to her removal, 1s a Special Education Center for all D.C. elementary-age
children with both learning and emotional disabilitics. It 1s a Level IV Special Education
School, meaning that the students require full-time special education.
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Regarding adverse actions proposed against staff members at special education
schools throughout the city, Dr. Bryants office has always been the first line of
recommendation.  His recommendations were always honored by the assistant
superintendent in charge of the school where the alleged infraction occurred.

Dr. Bryant first became aware of the incident involving Employee when he received
a call from Principal Peterson, alerting him that the incident had occurred and that she had
spoken at the school with [S.]s parents. Normally, the principal would have also contacted
Assistant Superintendent Patricia Watkins, who had authority over Prospect, and “Dr.
Watkins would have worked with [Dr. Bryant] on following up on the action, investigating
and making a recommendation.” Tr. II at 58. Howevcr, at that ime 1t was known that
Dr. Watkins was leaving Agency, and thus she had no involvement with the instant matter.
Dr. Bryant was then asked to testify about Employee Ex. 1, a serics of e-mails concerning
the May 20, 2003 incident. These e-mails were generated on August 19 and 20, 2003."

¥ In order of generation, the e-mails read as follows:

[1] From: Evc Peterson
To: Ray Bryant
Sent: Tuesday, August 19, 2003 5:24 PM
Subject: Summary of Atrempts to Obtain Feedback on Investigation

T have been in contact with |Veleter Mazyck, Agency’s General Counsel]
who asked Ms. Harriet Segar, Attorney Advisor, to contact Security for an
update. Ms. Scgar . . . is on lcave, so I contacted Securiry and was informed
by Investigator Marshall that the findings had been substantiated and that
the report now goes back to OGC. She recommended, in response to
inquiries by [S.s parents’] legal representative, that I inform them that the
investigation was completed and refer them to the OGC offices. T have
done that, but still I do not have a feel for the changes I will have to make in
the instructional setup here at Prospect. I do not know who ¢lse 1o try.
Can you assist?

(2] From: Ray Bryant
To: Eve Peterson
Sent: Wednesday, August 20, 2003 11:57 AM
Subject: Summary of Attempts to Obtain Feedback on Investigation

Will the teacher [Employee] be removed permanently? Or is that
something you still don’t know?

[3] From: Eve Peterson
To: Ray Bryant
Sent: Wednesday, Aongust 20, 2003 1:25 PM
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He testified that because the principal was unable to contact Assistant Superintendent
Watkins, he intervened on behalf of the principal and contacted Loretta Blackwell, the head
of LMER. He was questioned concerning his inquiry regarding Employcec’s removal, and
he answered as follows:

When Dr. Peterson relayed to me the incident, to be honest, I
was very upsct. . . . And I had written this saying . . . do you
know what the action is? |We were] getting ready for the start
of school. We knew the young man in question. He was going

Subject: Summary of Attempts to Obtain Feedback on Investigation

1 still have no feedback as to the status of the teacher or the aide. T really
need to know prior to the start of school. Thanks.

[4] From: Ray Bryant
To: Loretta Blackwell
Cc: Eve Peterson; Veleter Mazyck
Sent: Wednesday, August 20, 2003 1:27 M
Subject: Summary of Attempts to Obtain Feedback on Invesugation
Importance: High

Loretta — are you familiar with the case at Prospect Learning Center?  If so
are the stafl in question being terminated? If not can you, Eve and 1 speak
PDQ. ..

[5] From: Loretta Blackwell
To: Ray Bryant
Cc: Fve Peterson;, Veleter Mazyck
Sent: Wednesday, August 20, 2003 7:28 PM
Subject: Summary of Attempts to Obtain Feedback on Investigation

If OGC has substantated the [investigative] rcport, my understanding is
that Security sends a copy of the report to the department head/asst. sup and
to LMER. The dept. head/Asst. Sup may confer with LMER, however,
they are responsible for initiating a written recommendation for adverse
action that must be approved by one level above. It is then sent to LMER
to initiate the adverse action communication to the employce.

Live, Dr. Watkins is no longer here, so you need to speak with Vera White
about this sitvadon. Tt appears she would be the recommending authority
for adverse action in liew of an Asst. Sup. In addinon, you need to ensurc
that someone is addressing incoming mail previously addressed to Dr.
Watkins attention, or the investigative report may go unopened and
unaddressed.
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to be coming back [to Prospect]. We also knew we had to
make some decisions at that point in time. If {Employee] was
coming back and the student was coming back, what would we
do or how would we deal with it. Would we offer the student
a transfer to another school? What was going on?

Tr. IT at 58-59.

Dr. Bryant tcstified that all Special Education tcachers are trained never to
investigate allegations of sexual abuse. In his words, “we don’t investigate, we report.” Tr.
II at 63. Further, notwithstanding any training that the teachers receive, he believed that
the rule that teachers should never investigate such allegations was “general knowledge.”
Tr. II at 62. Dr. Bryant was told that Employee claimed that, prior to the May 20, 2003
incident, she had never secen Superintendent’s Directive 521.6 (n.4, supra) and had never
received any training in reporting suspected child abuse. He responded that he found it
difficult to believe that a teacher with over 20 years experience, such as Employce, had
ncver heard about reporting suspected child abuse.

However, Dr. Bryant’s recommendation that Employee be removed (Agency Ex. 3,
supra) was not based on her failure to report suspected child abuse, but rather on her use of
the “peer review court” or “classroom court” on May 20, 2003." He testified as follows:

If there was no [classroom| court and it was simply a matter of
[ Employee not reporting suspected child abusc], I think there
would be a difference [as to my recommendation for removal].
If 1t was just not rcporting . . . I guess how would we cver
know she didn’t report, unless . . . the information came out.
[1)f it was just the reporting we [might] not have even known
it. . .. It really is about what went on after the not reporting.

Tr. 1T at 74-75.

Dr. Bryant viewed a classroom or peer review court as a part of a child’s education,
specifically “teaching kids about rules and discipline.” Tr. IT at 67. In this context, the
“classroom community” could use the peer review court to “make a resolution or a
decision” regarding rules and discipline. Id. Nevertheless, he felt that Employee’s use of a

2 The term “classroom court” as an accepted method of student discipline appears in several of Employec’s
yearly “Performance Target Plans™. See Employee Ex. 5.



1601-0005-04
Page 18

peer review court 1n this instance was improper.  First of all; he believed that [S.] had not
done anything improper, and thus there was nothing for which he should have been
disciplined. Dr. Bryant also felt that no “education” occurred during this classroom court,
but that what acrually took place was an investigation into suspected child abuse, which of
course he believed was not the teacher’s role.

Dr. Bryant was especially concerned about the impact the peer review court had on
[S.]. In his words:

I think when you listen to the tape, beginning with the student
being very apprehensive . . . and not speaking up, being yelled
at to talk louder, the student dissolving into tcars halfway
through the tape. The student being threatened that God
doesn’t like Liars. The student breaking down and crying and
having people, both adults in this situation, challenging why
the child is crying as opposed to supporting the child, getting
the child out of the classroom and finding the school counselor
[to sit down and calm] the child down. Everything about that
tape, in my professional estimation, is reprchensible.

It actually would play as a great tape of why we’re not supposed
to be investigators. The child was led in discussion. When the
child didn’t know what was going on, in terms of the words
that were being used, someone gave him the words and asked if
that was what was happening.

Continued prompting in terms of was the child stroking
somebody clse, holding somebody else, rubbing somebody else,
when the child never mentioned any of that. And yet, now all
of a sudden this is confronted [by] this child who is now in
tcars, in front of his classroom, challenged in front of other
kids. [For] any child, anybody, any of us, [this] would be a
devastating event.

Tr. IT at 72-73.

Although Dr. Bryant was aware that at some point the other students had left the
classroom, leaving Employee and her aide alone with [S.], that did not change either his
view of her use of the classroom court or his recommendation that Employee should be
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removed. Further, he was not swayed by her 21 years of expericnce as a teacher, nor would
he have been had he known that her past evaluations were positive.’  Rather, based on
what he considered to be the “cgregiousness” of Employec’s actions, he did not believe that
she could be “rchabilitated” by a lesser sanction. See Tr. Il at 89.

Dr. Bryant was unaware of Mr. Lucas’s recommendation that Employce be
suspended and transferred rather than being removed (Employee Ex. 2, supra) until he was
preparing for his testimony. Nevertheless, cven if he had been aware of the document’s
existence at the time he recommended Employee’s removal, it would not have affected his
recommendation,

6. Lisa Sligh - At the time of the May 20, 2003 incident, Ms. Sligh was a School
Psychologist at Prospect Learning Center. One of her duties was to provide individual and
group counscling to Employee’s students.  She was qualified as an cxpert witness as to
emotionally disturbed children, including those who may have been subjected to sexual
abuse. See Tr. IIT at 149.

On May 20, 2003, at approximately 10:20 a.m., she went to Employee’s classroom
to pick up a group of students for a therapeutic counseling session.  She described what she
saw as follows:** When she entered, most of the class was gathered in the front of the room
in a single row of chairs, tacing forward. Two students, a girl named [B.] and a boy named
[S.], were in chairs facing the rest of the class. Employee was having the class “swear to tell
the truth by repeating an oath.” Ms. Sligh described the scene as a “mock trial” or “mock
classroom court”, and noticed that Employce was tape-recording it.  Although at the tme
Ms. Shigh was unaware of the nature of this “enal”, it appeared to her that [B.] and [S.]
were the subjects of it. [S.] was crying and was twisting and tearing a piece of tissue.
Employee was questioning him about his behavior, and was asking [B.] what {S.] had said.
Employee invited Ms. Sligh to remain, but after about 10 to 15 minutes, she was paged by
Ms. Hampton, the Special Education Coordinator, to report to a previously-scheduled
meeting. She then left the classroom.

~ That afternoon, following the end of the school day, Ms. Sligh saw [B.] in a hallway.
She asked the girl about the peer review court that had taken place in Employee’s classroom
carlier that day. |B.] told her that [S.} “was going around to his peers saying that he was
sucking his father’s dick.” Tr. III at 127. Ms. Sligh then went to Employee’s room to ask

21 He testified that he had never seen those evaluations. See Tr. I1 at 89,

2 See 'Tr. 111 at 123-125, 155, See ale Agency Ex. 22, a May 20, 2003 memo from Ms. Sligh to Eve Byford-
Peterson, the principal of Prospect.
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her about the statement that [S.] had supposedly made. Employee confirmed the statement
and told her that that was the reason she had conducted the peer review court.  Employee
played a portion of the tape of the sesston for Ms. Sligh. On the tape, [S.] gave several
versions of the statement he made to the other students, from “giving free head to his father
to getting free haircuts from his father.” See Tr. III at 175, Agency Ex. 22 at p. 2. [S.] also
said that another male student in Employee’s class “would touch his private parts”, and that
he [S.] “does tell lies”. Id.

Based on what [B.] told her and what she heard on the tape, Ms. Sligh told
Employee that she would have to report [S.Js statement to the principal, since it was a
“sexual abuse incident.” Id. Employce replied that she did not think it was necessary to
report the incident, because she was “not sure of the child’s sincerity in the matter.” Tr. TIT
at 130. Ms. Sligh disagreed with Employce, and reiterated that the statement would have
to be reported to the principal. Thereafter, according to Ms. Sligh:

I immediately went to the main office to report the incident but
the principal was out of the building. I then conferred with
Ms. Coleman [lead school psychologist] and she advised me of
the |[reporting] procedurcs. I then informed the
administrational (sic) assistant Ms. Mingo and apprised her of
the situation. I will be seeing [S.] and engaging in a series of
play therapy techniques to assess the mental state of the child
on May 21, 2003. I will be informing child protective services
because the law requires it.

Agency Ex. 22 at p. 2. Ms. Sligh also testified that Ms. Coleman told her that ar the
beginning of each school year the teachers are given information about the reporting
requirements for possible instances of child sexual abuse.

The next morning, May 21, 2003, Ms. Shgh was putting together a “clinical team”
to do an “intervention” with [S.]| as soon as he arrived at school. See Tr. ITT at 138-139.
However, before the team could conduct the intervention, Principal Peterson advised Ms.
Sligh not to have any dealings with the child, since “by that nme, certain things had
transpired that were out of the loop . . . administration and legally downtown.” Tr. IIT at
139. Thus, the planned intervention never took place.

Prior to coming to Prospect, Ms. Sligh had worked with sexual abuse cases for
approximately three years. In her experience, children cxpress sexual abuse differently.
Some “might display signs of masturbation, do inappropriate touching . . . in the
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classroom, or they could come out and say inappropriate statements like [S.] did.” Tr. 111
at 134.

However, it is normal for children, even those with emotional and learning
problems, to talk about sex. Further, not every statement of a scxual nature that a child
makes is indicative of sexual abuse. For example, Ms. Sligh agreed that statements such as
“Your mother’s a whore” or “I've seen your mother blow homeless men”, when made by a
child, are more likely “trash talking” rather than evidence of sexual abuse. See Tr. IIT at
169. She further testified that a trained professional, such as Employee, has the leeway to
make a judgment as to whether a child’s statement involving sexual terms may be an indicia
of abuse or simply trash talking.

Finally, prior to secing it at the evidentiary Hearing, Ms. Sligh had never seen
Superintendent’s Directive 521.6, supra at n.4. Her cxperience as it pertains to reporting
cases of suspected abuse came from laws applicable to school counsclors and psychologists.

7. Eve Byford-Peterson: Dr. Peterson is the Principal of Prospect Learning Center.
She has been involved with Special Education for approximately 30 years. The students at
Prospect range in age from six to 14, and those that were in Employee’s class in 2003 were
nine and ten. Regarding the student population at Prospect, Dr. Peterson testified:

The major [difficulty 1s] that they are all below what one would
expect academically. They learn differently and they have some
definite learning difficulties.  They bring with them also,
because of what's happened to them in general education . . .
problems such as impulsivity. They are very, very easily
frustrated because they’ve had problems before academically.

Tr. IV at 12

Dr. Peterson lcarned of the May 20, 2003 incident in Employee’s classroom while at
home that evening, after the end of the school day. She was called by Prospect’s Business

Manager, Pauline Mingo, who told her that she (Ms. Mingo):

had been informed in the afternoon that a situation had
occurred, that there was a trial of sorts held in [Employee’s]
classroom where there was a taping and the investigation that
was done at that point in tme was supposed to have
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determined or tried to determine whether or not an abusc
situation had occurred.

Tr. IV at 13. Dr. Petcrson then called Patricia Watkins, the Assistant Superintendent to
whom Prospect was assigned, to inform her of the incident. Dr. Watkins told Dr. Peterson
to call her back the next day with additional information. Agency Ex. 24 is a May 21, 2003
memorandum from Dr. Peterson to Dr. Watkins regarding the May 20, 2003 incident. In
pertinent part, that document reads as follows:

I was informed that a sitvation transpired . . . yesterday that
involved verbal indications by a male student that he was
cngaging in oral sex activites. The disclosure had come in the
form of discussions with classmates, particularly the boys, on
May 19"  Reportedly, these statements were relayed to
[ Employce| yesterday, as she was absent on [May 19].

The classroom staff was reported to bave decided to conduct a
classroom court activity on Tuesday, May 20", to determine
whether the statements made by the child were truthful. A
mock trial was held with student and adult (teacher and
assistant) participation and reportedly the session was tape-
recorded.

I have actached a copy of the memorandum provided to me by
the psychologist who first alerted me as to what had gone on
during the day in regards to the inadent. I have spoken with
[Employee] and requested the tape. . . .

It s my intention to contact Protective Services about the
report that was made by the student regarding possible sexual
abuse. . . . In additon, based on your direction in an earlier
telephone conversation, I am forwarding a copy to the DCPS
Office of Security.

As Dr. Peterson alluded to in the above memo, on May 21, 2003 she contacted
Wanda Marshall, the Chief Investigator at Agency’s Office of Security. Ms. Marshall
advised her that she would call the Metropolitan Police Department. Sometime during the
afternoon of May 21¥, two police officers and a person from Child Protective Services came
to Prospect. They first tatked with Dr. Peterson, and then with [S.]. On the following
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morning, May 22, 2003, [S.]’s parents came to Prospect and asked Dr. Peterson to contact
the officials who had been there the previous day. She did so, and after the officials arrived
(onc of whom brought the tape recording of the May 20® scssion in Employee’s
classroom), all of them listenced to the tape.

According to Dr. Peterson, after she heard the tape recording;:

My mnitial reaction was, well, I was very disturbed . . . because
of the tone of the tape. I really had a hard time listening to
what I heard as almost an interrogation of this young man who
I knew because T know . . . all of the kids in school. . . .

[T]ears came to my cyes . . . because just knowing what our
kids are like and what we have to do to get them back on track
both academucally and emotionally. And . . . were talking
about some very vulnerable youngsters . . . some of them are
tragile. And so I was disturbed by it.

Tr. IV at 20.

“Mock trial” was the term used by Ms. Mingo to describe the incident when she first
contacted Dr. Peterson on the evening of May 20, 2003. Dr. Peterson testified that what
she heard on the tape “sounded hke a tnal to me.” Id. Further, after listening to the tape,
she was aware that at some point all of the other students left the room, leaving [S.] alone
with Employce and her assistant, Ms. Hill.  She also knew that Ms. Hill participated in the
discussion with [S.].

Dr. Pcterson had seen the terms “peer review court” and “classroom court” in
various documents, including Employee’s previous Performance Target Plans (Employee
Ex. 5). Her opinion as to the use of a classroom court is as follows:

I sce 1t as a disciphnary tool, that something happens on the
playground, or in the classroom that can be used as a . . . social
teaching tool. To have all students involved to clear up and
stress and use it to understand that what was done or what
activity was involved could have been injurious.

Tr. IV at 21. Further, Dr. Peterson saw nothing wrong with using a classroom court to
address the use of unacceptable language in the classroom: “That would be a re-direction of
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[the students’] learming experience, and I would see nothing wrong with that.” Tr. IV at
51.

Dr. Petcrson was aware that there were several versions of what [S.] reportedly said
to his classmates. The following colloquy then took place berween Ms. Scgar and the
WItNEss:

Q: [I]f any of [versions] occurred . . . would it be appropriate
to use classroom court . . . to find out whether [S.] was telling
the truth or not in front of the other children:?

A: My answer strongly 1s “no” because . . . the youngsters we’re
talking about . . . have social [and] emotional overlays of their
learning disabilities which causes them to have low self-esteem.

. We have a hard cnough time trying to get them to bond
{with] and to trust [us] when they initally come to us. To
push them away with something that appears that they would
have 1o go through if they ever came up with anything that
needed to be questioned . . . in detail, I think they would just
shur down.

I think it would have a domino effect in regards to what they
heard or thought they heard or the tone that they heard and
not wanting to be a part of something. I think we’d have a
whole lot of bridge building to do in regards to getting them
back on track with their level of trust for us.

Tr. IV at 24.

As a result of her review of the May 20, 2003 tape-recording, Dr. Peterson was
aware that Employee and Ms. Hill discussed the concept of “good touch/bad touch” with
[S.]. Her testimony as to the appropriatencss of such a discussion was inconsistent.  She
initially testified that such a discussion was acceptable. However, she then stated that such
subjects should not be discussed with a student without the tcacher first obtaining the
parents’ permission. Nevertheless, she finally testified that therc might be times when it is
appropriate for a teacher to immediately deal with the subject, rather than waiting for the
parents’ permission. See Tr. IV at 52, 67-68.
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Dr. Peterson testified that Agency Ex. 25, which consists of a series of documents
pertaining to student discipline, search procedures, ficld trips, requisition forms, as well as
Superintendent’s Directive 521.6 (“Reporting Suspected Child Abuse/Negleet”)* were
given to the staff at Prospect during the orientation period prior to the 2001-2002 School
Yecar (SY). Thesc same materials were probably given out during the 2002-2003 SY
orientation period, although she could not say for certain that 521.6 was among them.

Regarding the reporting requirement of 521.6, she testified that an experienced
teacher could hear a conversation between students of a sexual nature and conclude that the
conversation was simply trash-talking, rather than an indication of child abuse. In such a
case, the teacher would not be required to report the conversation as suspected child abuse
per 521.6.

In Employec’s last three performance evaluations, she was given the rating “Exceeds
Expectations” by Dr. Peterson. This is the highest possible rating. Dr. Peterson also wrote
a letter on June 15, 1999, in which she stated that Employee was “excmplary, exceptional,
cxcellent and outstanding.” See Tr. IV at 59.

Dr. Peterson had no input into Dr. Bryant’s decision to remove Employee. Her
only role was to provide information concerning the May 20, 2003 incident, first to Dr.
Watkins and later to Dr. Bryant. Finally, she was unaware of Mr. Lucas’s recommendation
that Employee be suspended until she saw the document prior to the evidentiary Hearing.

8. Anthony Bell, Sr.: Mr. Bell rctired as a Sergeant from the Metropolitan Police
Department (MPD) in 1986, after a 23-year career. He is currently the owner of a fimess
center in Southeast Washington. During the last cight or nine years of his tenure with
MPD, he was the Watch Commander of the Child Abuse and Neglect Scction. He had
under his command ten to 12 officers who investigated reports of suspected child abuse and
neglect.  After the investigations were completed, it was Mr. Bell’s duty to “ascertain the
prosecutorial merits of cach case.” Tr. IV at 71. While he was with MPD, he also was the
Director of the Police Boys and Girls Summer Camp, located in Pt. Lookout, MD.

Following his retirement from MPD, Mr. Bell had a number of jobs dealing with
child abuse issues. He taught courses in domestic violence and child abuse and neglect at
Prince George’s County Community College; he worked for the State of Maryland teaching
over 300 police officers and shenfFs the proper techniques for dealing with child abuse and
domestic violence; and he was the Operations Manager for the Washington Hospital

3 See 0.4, supra.
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Center’s Security Force. In that role, he taught doctors and nurses how to recognize cases
of child abuse and ncglect. Mr. Bell was qualified as an expert witness as to child abuse

issues. See 'Tr. 1V at 80.

In preparation for his testimony, Mr. Bell read the July 15, 2003 Final Investigative
Report of the May 20, 2003 incident in Employee’s classroom (Agency Ex. 19, supra). In
his opinion, her removal was “harsh treatment . . . a hietle overkall” Tr. IV at 82. He

claborated as follows:

[S]he was acting in good faith, and as far as I can see, she didn’t
suspect child abuse.  She suspected some lewd [and tmproper]
language, and it Jlooked hke she was trying to get to the bottom
of who said what, which had occurred on her day off. . . . And
in our schools today, a lot of times . . . children make lewd
statements and they think it’s a big thing to do. And if you'rc a
schoolteacher, you're going to make sure that the kids know
that that shouldn’t be used.

Tr. IV at 82-83.

Also in preparatton for his testimony, Mr. Bell interviewed Employce. As a result of
that interview, it was his understanding that Employee had no training in spotting the signs
of child abuse. On cross-examination, he further testified that had she been properly
trained, she would not have used the Classroom Court to address the situation involving
[S]. In his words, “she didn’t know any better.” Tr. IV at 105. Addinonally, even if
Employee did not suspect child abuse, the safer path would be to pass on her knowledge of
the incident to the “appropriate authorities” because “every incident occurring in a
classroom should be documented and passed on. . . .” See Tr. IV at 106, 107. He stated
that Employee’s act of reporting the incident to Ms. Shigh, the School Psychologist, was
satistactory.

9. Susan A.W. Chadwick: Ms. Chadwick retired as a School Psychologist in 1997,
after having worked for Agency for 27 years. She worked at Prospect Learning Center for
12 years, from 1985 untl her retirement. While she was at Prospect, she knew Employee
“fairly well” Tr. 1V at 113.

Employee Ex. 14 1s a February 9, 2004 letter from Ms. Chadwick addressed “To
Whom It May Concern”. In pertinent part, the letter reads as follows:
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1 am a retired School Psychologist, having worked for DCPS
from 1970 to 1997 and at Prospect Lcarning Center from
about 1985-1997. I have been asked to state my recollection of
procedures concerning the reporting of suspected child abuse
and/or neglect. I do not recall receiving any written directives.
Personally, T reported any concerns to the school principal who
investigated and followed through with whatever course of
action she deemed appropriate. I did not jump to conclusions
and immediatcly contact the Police Department or Protective
Services since I did not want to cause undue cmbarrassment to
families if the allegations proved to be ungrounded. In most
cases I was told that no further action was nitiated.

In her testimony, Ms. Chadwick reiterated that she had never received any written
directives pertaining to child abuse, and had no training on the subject while she was at
Prospect. Returning to the above letter, she further testified as to the danger in “jumping
to conclusions and immediately calling the police™:

Well, it may be totally unjustified and youre going to put the
parents |and child] through something that they don’t need to
go through. 1 think you have to play it by car and make your
decisions based on the individual child and the situation.

Tr. IV at 116. Further, in her opinion when a child says something obscene, 1t should
“absolutely” not be reported as suspected child abuse. Tr. IV at 119.

Ms. Chadwick was familiar with the May 20, 2003 incident in Employee’s
classroom, although she did not listen to the tape. In her words:

1 know that a child may have said my father gives free head,
which is an inappropriate thing to say. And I know that he
may have later recanted and said my father gives free haircuts.
And the whole issue involved his father . . . there was nothing
said that suggested that anything was donc to hum. . . . I know
that Ms. Oliver excused a number of children from the room
and discussed it with some of the other children and referred 1t
to the school psychologist.

Tr. IV at 125, 126.
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Ms. Chadwick stated that it was reasonable for Employee to conclude that this was a
situation involving bad language and not an indication of child abuse. Further, Employee’s
use of the Classroom Court to address the situation was “quute appropriate.” Tr. IV ar 119.
She expounded as follows:

There are a varicty of ways that you can deal with situations
involving inappropriatc bebavior, and her chosen method 1s
one she’s used before and one for which she was approved to
use through her Principal.

Tr. IV at 120.

10. Employee:** At the time of her removal, she had been employed at Prospect
Learning Center as a Special Education Teacher for approximately 21 years. Prospect is a
non-graded, Level TV school, meaning that the special education needs of its students
requirc that they be taught in self-contained classrooms. The students are at Prospect
because their needs cannot be met 1n general classrooms within the school system. On May
20, 2003, Employce had nine students in her classroom, all of whom were either nine or
ten years old. The student 1n question, [S.], was nine years, 11 months old at the time of
the incident, and was a recent arrival, having been placed 1n the school in or around January
2003. Pursuant to his Individual Educational Profile (IEP), [S.]’s problems were attention
deficit disorder, social interaction difficulties;, delayed language skills and gross motor
deficit.

Employee was not at work on May 19, 2003, the day prior to the incident. On the
morning of May 20, 2003, between 10:15 and 10:30 a.m., she was approached in the
classroom by one of her female students, [B.]. [B.} said that the day before, |De.} and
[Da.] (both boys) told her that [S.] had said to the boys that “his father gives free head.”
Employee pretended not to hear, so she asked [B.] to repeat what she had said. [B.] again
stated that [S.] had said that “his father gives free head.” Employee then took [S.] aside
and asked him if he knew what [De.] and [Da.} had said that he said. [S.] stated that they
had said that he said that “his father gives free head.”

# The following summary is based not only on Employee’s testimony and the Hearing exhibits, but also on
the contents of the tape of the May 20, 2003 incident, which I reviewed in detail prior to writing this
decision. For the sake of clarity, italics will be used to denote direct quotes found on the tape.
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Employce then had the students stop their work and arrange their chairs in a semi-
circle in the front of the room.* She turned on a tape recorder and told the children that
they were now in “Classroom Court” (see n.24, supra) and had them introduce themselves.
She then told [S.] that he was the “defendant” and had him swear to tell the truth.  She
stated that he must tell the truth because he and his father could get into “big time trouble.”
She told the students, “Some things we may say just to be ‘Mr. Big and Bad Guy’ |but you}
better watch what comes out of your mouths.” She then said, “I will vepeat this for [S.] and [bis
parents] to bear”, the “this” being that if [S.] had come to her in confidence and just needed
to tell her a “secret” or needed to confide in someone, she “wonldn’t have brought this to
[Classroom] Comrt.” But since [S.] had been saying things to his classmates, then
apparently it was not a sccret.

She asked [S.], “What are they saying you said?” Although the tape is unintelligible at
this point, apparently [S.] stated that his father was giving “frec haircuts”, because
Employee replied, “No, you did not say ‘free hatrcuts’ when we first started.” At this point the
tape recorder is turned off. When the recording recommenced, a girl (apparently [B.]) said
that [S.] said to [Da.] and [De.] that “bus father gave him free bead.” Employee then asked
the girl if [S.] said that “bus father gives lim free head or if he gives bis father free head?” The
girl’s response is unintelligible, but Employee then asked the students if they know what
these words mean. She then escorted those who responded negatively from the classroom.
Those remaining were [S.], [B.], [Da.] and [De.].

When Employee returned to the front of the room, she noticed that |S.] was crying.
She asked him why he was crying and if something was “supposed to be a family secret?” The
students then engaged in a short discussion, most of which is unintelligible. Employee then
said to [S.], “If this is confidential and you don’t want anybody to know about it, you need to say
so vight now.” She again tells him to stop crying and then turns off the tape recorder. [B.],
[Da.] and [De.] are dismissed, leaving Employee and Ms. Hill alone with {S.].

When the recording continues, Employee again asked [S.] what he said to the other
boys. [S.] responded, “free hasrcuts.” She continued, “What do you mean by free basrcuts?
First you said that your father gives you free head, do you know what that means? Was this
supposed to be a secrer? What's the secret?” She then asked him if he was talking about the top
of his head or the head “down bere”. Further, “Is anybody messing with your private areas?

% According to Employee, Lisa Sligh, the School Psychologist, entered the room just as the students were
rearranging their chairs. She stayed for approximatcly five to seven minutes and was then paged ta agrend a
meeting. See Tr. IT at 204, Tr. 1IT at 69.
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That’s all we wanted to know. . . You're not going to get into trouble. The only way we can belp
you ts if vou teil the truth.”

Employee proceeded to tell [S.] that many children “experiment” and thac
“experimenting is not wrong, but once you do it you stop. But if a grownup is invading your body,
1t’s a whole different thing.” Shc continued, “Why would you tell me that’s what they are saying
and then change it to a basreut? 1Did you lie to the kids when you said your father gives you free
head?” [S.] responded that he had lied to the boys, and Employee then asked him if he
knew what “giving head” meant. He replied that he did not. She cxplained it to him as
follows: “Giving head means that you ave putting your mouth on the head of someone’s penis or
they are putting their mouth on your penis.” She asked him if anybody was doing that to him,
and that he could be truthful to her. He told her no. She responded that if anyone does
that to him, the first person he should tell is his mother, and that “your mom will protect you.”
She also told him that he could confide in her. She concluded by saying, “/S./, it’s going to
be O.K” She told him to wash his face and then had him join the other srudents at lunch.
According to Employee, [S.] seemed fine after the discussion ended, and was not
distraught. The class had a “normal afternoon” (Tr. III at 87), and no onc talked any
further about the earlier Classroom Court.

As set forth above at n.25, Employee testified that Ms. Sligh entered the classroom
as the Classroom Court began and left five to seven minutes thereafter. Later in the day,
she and Ms. Shigh “saw each other in passing and we said to one another that we would talk
to each other at the end of the school day.” Tr. IT at 207. At approximately 2:30 p.m.,
they met and Employec told Ms. Sligh about the “ambiguous” statements that the children
had made. Id. According to Employee; Ms. Sligh did not tell her that one of the students
had earlier told her (Ms. Shgh) “what [S.] had said in some version.” See Tr. II ar 208.
Employee had Ms. Sligh listen to a portion of the tape recording. Afterwards, Ms. Sligh
said thar she “was going to take this up with Dr. Peterson [and ask] if she could have
intervention with the child the next day.” Tr. IT ar 211. However, she never told
Employce that she suspected that [S.] was being abused.

Regarding her usc of the “Pecr” or “Classroom” Court, Employee testified:

My intendon with the peer court, hearing the statement being
brought by [B.] to me, [S.] said that his father gives free head,
I wanted to just put a stop to that language right away. T know
children, and I know if they can get away with just dirty talk,
they’re going to do it. And all I could think of was tomorrow,
it might be [“]your mama gives free head[”]. . . . The peer
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court was only to reinforce what language was going o be used
and what language was not going to be used in [or outside of]
the classroom.

Tr. IV ar 131.

The Classroom Court ended when all of the students except [S.] were dismissed.
Because there were differing versions of what {S.] had supposedly said, she again
questioned him concerning his version. When he said that he had lied to the boys when he
said that his facher gives “free head”, she asked him if he understood what those words
meant. When he said that he did not, she fclt it was necessary for her to explain it to him.
Regarding her decision to do so, the following colloquy occurred between Mr. Silverberg
and Employce:

Q: Why did you talk about the meanming of giving free head to
[S.]? . .. Why did you say it?

A: Becausc [S.] is the type of child that will take something
and run with it. He is the type of child that will do anything
and cverything just to bc part of a group.

QQ: But why would you tell a child what it means?

A: Why not? I mean, this is life. This is what’s going on these
days. These children are being sexually abused. . . . And I'm
not saying that every child is being abused. But the thing was
1s that it was tcaching and making [him] aware of what could
happen.

Q: Are you saying that you were trying to warn or help inform
[S.] of the dangers?

A: Most defimitely.
Tr. III at 62-63.
Employee denied ever receiving Superintendent’s Directive 521.6 (n.4, supra) or any

other information pertaining to the reporting of suspected child abuse. In her words: “1
nor the other teachers at Prospect even to this day, have never reccived [Superintendent’s
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Dircctive] 521.6. We have never had a workshop, explicitly to let us know how to react
[to] or the indicators of [suspected] child abuse.” Tr. II at 155. Employee’s first awareness
of 521.6 occurred during the investigation of the May 20, 2003 incident.  Further, she
specifically disagreed with “the prior tesumony of some of the school officials that at the
beginning of the year there was some traming or . . . an assembly that ralk[ed] about
[reporting suspected child abuse| or . . . some sort of mandatory stuff that they [give out}.
See Tr. IIT at 76.

Nevertheless, Employee, as a veteran tcacher, was awarc of the indicators of
potential child abuse. Regarding the indicators in a boy, she testified:

First of all, you're looking for behavior. . . . P’m speaking |of]
the male child. Is the child pulling [his penis]? Is the child
complaining about burning when he goes to the bathroom:?
Are there any sexual advances [toward other children)?
Language also - that [the child says that] something has
happened to me.

Tr. II at 156.

Throughout the course of her teaching career at Prospect, Employee has reported
suspected child abuse or neglect approximately ten times. She cited two such examples: one
child kept falling asleep in class and had bruises on his arms; the second involved a diabetic
child whose mother did not supply him with “the proper snacks” that he necded during the
day. Consequently, Employee had to feed the child. Further, the child did not bring in his
glucose monitor on a regular basis. See Tr. 111 at 112.

Regarding the May 20, 2003 incident involving [S.]’s statements, Employee did not
report this as suspected child abuse because, taking the incident as a whole, she did not
believe there was abuse. According to her: “T did not see anything that would lead me to
believe that the child was abused, not by the mere words, giving head. There were no
physical or behavioral indicators at all.” Tr. HI at 25. Further, “T had no indicators . . . and
I know the child. . . . T'm not the one to turn a blind eye and a deaf car on anything,
especially when it comes to the protection of my children.” Tr. IIT at 59.

As to the charge that by questioning [S.] alone, she was improperly “investigating”
suspected child abuse, Employee testified:



Tr. I1I at 39.

I guess now that I have seen 521.6 . . . about suspected child
abusc [and] ncglect and when it does say that you should not
investigate or attempt to investigate, I guess by asking
questions, 1t could be . . . Investigation, but this is just common
practice. I mean, I'm a teacher. I have these children longer
than a lot of parents even see their children. And before 'm
going to rcport anything . . . [’'m] going to ask abour it.

Further:

I am a teacher and educator of children with exceptional needs
who often have severe language deficit difficuities and delays.
My attempt to discover what the child intended to say has been
labeled as a mock trial. This first step in determining what the
child actually meant was far morc prudent than the
psychologist, Ms. Sligh, presenting anatomical dolls at my door
and insisting on questioning the child. In my experience, we
often move to a conclusion before a child’s innocence, language
skills deficits in both receptive and or expressive [language] as
well as processing and reasoning deficits, parental background
and daily activities are assessed.
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Agency Ex. 18 at p. 3. (cmphasis in original). Additionally, regarding Ms. Sligh and the
“anatomical dolls”, Employee testitied:

Tr. IIT at 80.

Like I smd, Ms. Shgh presented anatomical dolls at my door
and insisted on questioning [S.]. Well, she did not do [so]
because I had asked Dr. Peterson and 1 told [Ms. Sligh], unul
you get approval from Dr. Peterson, then you are not going to
question [S.] with the dolls. And I did go to Dr. Peterson and
Dr. Peterson refused to let her have counscling and ask any
questions . . . with the anatomical dolls. She said there will be
no counseling in this regard until the 1nvestigaton 1s over with.

Finally, with respect to the allegation that Employee stated that she would give a
copy of the tape recording to [S.}s parents, Employee wrote in her “refutation statement”
(Agency Ex. 18, supra) as follows: “I adamantly refute this accusation. At no time did I
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speak thosc words. However, there was a statement made on the recorder that denoted “I
will say this loud and clear for [S.’s parents] to hear.” Agency Ex. 18 at p. 2. (cmphasis in
ornginal).

b. Undisputed facts.

The following is not subject to genuine dispute: Employee was a Special Education
Teacher at Prospect Learning Center, a Level IV (sclf-contained, non-graded) Special
Education School.  As of May 2003, Employee had been employed for approximately 21
years. In her three most recent performance evaluations, Employee attained the highest
rating possible, “Exceeds Expectations™.

At the time of the incident in question, Employee had nine students in her
classroom, all of whom were cither ¢ight or mine yecars old. She also had a classroom
assistant, Willette Hill. On May 19, 2003, Employee was absent. On the morning of May
20, 2003, sometime between 10:00 and 10:30 a.m., Employee was approached in the
classroom by one of the girls in her class, [B.]. [B.] told Employee that the day before, two
boys in the class, [Da.] and {De.], had told her that another boy, {S.], had said to them that
“his father gives free head.” Employee asked [B.] to repeat what she had juse said, and [B.]
again said that the boys told her that [S.] said that “his father gives frec head.” Employee
then took [S.] aside and asked him if he knew what [De.] and [Da.] had said that he said.
[S.] stated that they had said that he said that “his father gives free head.”

Employee then had the students stop their work and arrange their chairs in a semi-
circle in the front of the room. She turned on a tape recorder and told the children that
they were now in “Classroom Court™ and had them introduce themselves. Employee’s
usc of a Classroom Court to address discipline in the class had been previously approved by
Dr. Eve Byford-Peterson, the Principal of Prospect, in Employee’s annual Performance
Target Plans.

At the time that the students were rearranging their chairs, Lisa Shgh, a2 School
Psychologtst, came to Employee’s classrcom to pick up some students for a therapeutic
counseling session.  Employee invited Ms. Sligh to remain, and she did so for
approximately five to ten minutes, at which time she was paged by Prospect’s Special
Education Coordinator to attend a meeting.

?* Throughout the previous testimony and exhibits, the technique that Employee used on May 20, 2003 has
been called at various times a “Classroom Court”, “Peer Court”, “Peer Review Court”, “Mock Classroom
Court” or “Mock Trial.”> 1In the interest of consistency, for the remainder of this decision I will use
“Classroom Court.”
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For several minutes after Employee began the Classroom Court, she tried to
ascertain exactly what |S.} had said to the two boys the day before. As is evident from both
the prior testimony and the exhibits of record, including the audio tape (Agency Ex. 20),
there are numerous versions of what [S.] supposedly said. Nonetheless, Employee asked
the students if they understood the meaning of the words “free head”. Those that indicated
that they did not understand the words were escorted from the room by Employee. The
remaining students were [S.], [B.], [Da.] and [De.].

When Employce returned to the front of the room, she noticed that [S.] was crying.
Shortly thereafter, the other three students were dismissed, leaving Employee and Ms. Hill
alone with [S.]. Employce again asked [S.] what he had said to the two boys, and he
responded, “free haircuts.” She asked him why he had first said “frec head” and if he knew
what that meant and if this was supposed to be a family secret. Eventually, {S.] said that he
had lied to the boys about “free head” and she again asked him if he knew what the words
meant. When he said that he did not, she explained it to him. She asked if anyonc was
doing that to him, and he responded “no”.  She said that if anyone did that to him, he
should first tell his mother, who would protect him. She also said that he could confide in
her, She concluded by telling him that everything was going to be O.K. , and then had him
wash his face and join the other students at lunch. The rest of the school day in the
classroom was uncventful.

At the end of the school day, Ms. Sligh, the School Psychologist, and Employee met
in Employee’s classroom. Ms. Sligh stated that she had recently seen |B.], who told her
that the earlier Classroom Court was about a statement that {S.] had made pertaining to
having oral sex with his father. Employce stated that there were several ambiguous versions
of what {S.] had supposedly said. She let Ms. Sligh listen to a portion of the tape
recording, during which there were several versions of |S.]’s statement. Based on what she
heard on the tape and on the version that [B.] had related, Ms. Sligh told Employee that
she was going to report the incident to Dr. Peterson as an instance of possible sexual abuse
and was planning to do an “intervention” with [S.} the next day. Employee disagreed with
Ms. Shligh’s interpretation of the differing versions of [S.]’s statement, and did not believe
that this was an incident of possible sexual abuse. . Nevertheless, Ms. Sligh went to the
office, but Dr. Peterson was not there. She talked to Pauline Mingo, Prospect’s Business
Manager, and apprised her of the situation as she saw it.

On the evening of May 20, 2003, Ms. Mingo called Dr. Peterson at home and told
her that during the afternoon she had been informed by Ms. Sligh that “that there was a
trial of sorts held in [Employee’s] classroom where there was a taping and the investigation
that was done at that point in time was supposed to have determined or tried to determine
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whether or not an abuse situation had occurred.” Dr. Peterson then called Dr. Patricia
Watkins, the Assistant Superintendent to whom Prospect was assigned, and informed her
of what she had just been told. Dr. Watkins told Dr. Peterson to call her back the next day
with additional information. On May 21, 2003, Dr. Peterson wrote a memo to Dr.
Watkins, which was entered into cvidence as Agency Ex. 24, and is sct forth above at p. 22.

Also on May 21, 2003, Dr. Peterson called Wanda Marshall, the Chief Investigator
at Agency’s Office of Security. Ms. Marshall advised her that she would call the
Metropolitan Police Department.  Sometime during the afternoon of May 21", two police
officers and a person from Child Protective Services came to Prospect.  They first talked
with Dr. Peterson, and then with [S.].

Additionally, at some point during the morning of May 21%, Ms. Sligh appeared at
Employee’s classroom with “anatomical dolls”, anticipating that she would complete the
“intervention” with |S.] that she had discussed with Employee the day betore. Employee
told her that she would do no such thing unul it had been approved by Dr. Peterson.
Employee contacted Dr. Peterson, who advised Ms. Sligh that she was to have no further
contact with {S.] since an investigation into the matter was underway.

On the morning of May 22, 2003, [S.]’s parents came to Prospect and asked Dr.
Peterson to contact the officials who had been there the previous day.  She did so, and after
the officials arrived (one of whom brought the tape recording of the May 20™ session in
Employee’s classroom), all of them listened to the tape. Further, on May 22™, Employee
was placed on administrative leave pending the outcome of the investigation into the May
20" incident. She never returned to Prospect.

The investigation was conducted by John Harris, an Investigator with Agency’s
Office of School Security. Mr. Harris interviewed and obtained written statements from
Employee, Ms. Hill and Ms. Sligh. He also interviewed [Da.] and [De.], who gave
differing verstons of the statement that [S.] had supposedly made to them. He was unable
to interview [S.}, as his parents would not give their consent. Further, during the
investigation he received a copy of the tape of the May 20, 2003 incident from MPD. On
July 15, 2003, Mr. Harris issued the final report of the nvestigation, in which he concluded
that: 1) Employee violated Directive 521.6 “by not reporting the alleged Child Abuse when
the information came to [her} knowledge”; 2) she “acted improperly when she conducted a
mock trial of the sexual statement allegedly made by [S.]”; and 3) she “also acted
improperly when she told [S.] that she was going to provide a copy of the tape-recording of
the mock trial.” See Agency Ex. 19, supra.
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Bernard Lucas, the Executive Assistant to all of Agency’s assistant superintendents,
reviewed the investigative report pursuant to his duty to make a recommendation for final
Agency action.  On August 21, 2003, he sent a memo to Loretta Blackwell, Agency’s
Director of Labor Management and Employce Relations, setting forth his recommendation
in the instant matter. ‘The memo contained a signature line for Associate Superintendent
Vera White.”” Based on his review of the investigative report, Mr. Lucas reccommended
that Employce be suspended for 30 days and reassigned to another school.  Although the
memo was dated August 217, Ms. White did not sign 1t until October 8, 2003, two weceks
after Employee’s removal was cffected. Additionally, according to their testimony, neither
Ms. White, Ms. Blackwell, Dr. Peterson or Dr. Raymond Bryant, the de facto Deciding
Official,* knew of the existence of Mr. Lucas’s memo until Employee had been removed.

c. Findings of fact on issues in dispute.

There are two salient factual issucs in dispute in this case: 1) whether Employee was
awarc of Superintendent’s Directive 521.6 (n.4, supra) on May 20, 2003; and 2) whether
she “[told] a student [that she] would provide a copy of the taped trial to his parents.™ See
the September 9, 2003 Notice of Termination, above at pp. 5 & 6.

L. Whether Employee was aware of Supevintendent’s Divective 521.6 on May 20, 2003.

Employcee testificd that she had never seen this directive prior to May 20, 2003, nor
for that mateer had cver had any Agency-sponsored training on reporting suspected child
abusc. I hcard this testimony and obscrved Employee’s demeanor as she gave it. Although
her testimony 1s self-serving, I find it to be forthright and credible. Employee’s testimony
as to the lack of training is corroborated by that of Ms. Chadwick, the School Psychologist
who worked at Prospect from 1985 until her retirement in 1993, Ms. Chadwick had no
demonstrated motive to fabricate her testimony, and thus I find it credible.  Additionally,

#7 Mr. Lucas testified that in the ordinary course of business, Assistant Superintendent Patricia Watkins would
have signed off on his memo. The reason why the signature line contained Ms. White’s name instead 1s set
forth above in Mr. Lucas’s restimony at p. 14.

# Although it is Associate Superintendent Vera White who is charged with rendering final Agency decisions
in adverse actions, she testificd that she always deferred to the recommendations of the assistant
superintendents.  Here, under normal circumstances Dr. Watkins would have been the de facte Deciding
Official. However, since shc was in the process of leaving the agency in the Summer of 2003, Dr. Bryant
assurned that role. See, above, his testimony and that of Ms. Blackwel, Ms. White and Mr. Lucas. See also the

serics of e-mails, supra at n.19.
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cven Ms. Sligh testified that she had not seen 521.6 until she testified at the evidentiary
Hearing.

Further, Agency’s witnesses provided no specific or reliable testimony to rebut that
of Employce and Ms. Chadwick. Dr. Bryant never worked at Prospect, and Dr. Peterson,
Prospect’s Principal, only testified that 521.6 was given to the Prospect staff prior to the
2001-2002 SY. She was uncertain if 521.6 was in the batch of materials given to the staff
prior to the 2002-2003 SY.

Given the credible tesimony of Employee and Ms. Chadwick, and the lack of any
rcliable evidence to the contrary, I find that Employee was not aware of Superintendent’s
Direcuve 521.6 on May 20, 2003.

2. Whether Employee “[told] a student [that she] would provide n copy of the taped trial to bis
parents.”

This specific charge 1s found in the September 9, 2003 Notice of Termination. It is
uncontroverted that on the tape recording, Employee is heard to say: “I will repeat this for
[S.] and [his parents| to hear.”® But there is absolutely no cvidence that she told {S.] or
anyone else that she would provide a copy of the tape to [S.]’s parents.  Therefore, T find
that she did not make this statement.

ANALYSIS AND CONCLUSIONS

a. Whether Agency’s action was taken for cause.

In the September 9, 2003 Notice of Termination, Agency charged Employee with
the following:

Ground(s): [DCMR] Scction 1401.2(b), “Grave misconduct
in ofhice;” (1) “Violation of the rules, regulations, or lawful
orders of the Board of Education or any directive of the
Superintendent of Schools, i1ssued pursuant to the Board of
Education.” The specific  directive  violated  was,

* As set forth earlier, the “this” was that if {S.] had come to her in confidence and just needed to tell her a
“secret” or needed to confide in someone, she “wouldn’ have brought this to [Classroom] Court.” Bur since
[S.] had been saying things to his classmates, then apparently it was not a secret.
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Superintendent’s Directive 521.6, Reporting Suspected Child
Abuse/Neglect.

Reason(s): Pertaimning to 1401.2(t), on May 20, 2003 while at
Prospect Learning Center you failed to report suspected child
abuse when the information came to your knowledge.
Pertaining to 1401.2(b}), on May 20, 2003 while at Prospect
Learmng Center you acted improperly when you conducted a
mock trial with srudents of an allegedly cxplicit sexual
statement and when you told a student you would provide a
copy of the taped tral to his parents.  You exhibited poor
judgment and this kind of behavior cannot be tolerated.

In an adverse action, this Office’s Rules and Regulations provide that the agency
must prove its case by a preponderance of the evidence. “Prepondcrance” is defined as
“that degree of rclevant evidence which a reasonable mind, considering the record as a
whole, would accept as sufficient to find a contested fact more probably true than untrue.”
OEA Rule 629.1, 46 D.C. Reg. 9317 (1999).

I tound that Employee was unaware of Superintendent’s Directive 521.6 at the time
she conducted the Classroom Court on May 20, 2003. Thus, I conclude that Agency has
failed to prove this aspect of its case.®® Likewise, I found that Employee did not tell a
student that she would provide a copy of the tape to his parents. Thercfore, this
specification also fails.

In a strict legal sense, Agency’s failure to prove that Employee was aware of 521.6
on May 20, 2003 nccessarily leads to the conclusion that Agency has also not proven that
she “failed to report suspected child abuse, since that latter specification was based on the
former. Nevertheless, more needs to be said about her alleged failure to report suspected
child abuse.

The key word in the phrase “suspected child abuse” is “suspected”. At the time of
the May 20, 2003 incident, Employee was an experienced teacher of challenged children,
having taught at Prospect for approximately 21 years. During that time, she had reported
suspected abuse perhaps ten times. However, she did not believe that the situation with

% Tt must also be noted that Dr. Bryant, the Deciding Official, testified that his decision that Employee should
be removed was not based on her alleged failure to report suspected abuse, but rather on her decision to
conduct the Classroom Court. Thus, a reasonable conclusion could be made that Agency has withdrawn the
charge that Employee failed to report suspected child abusc.
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[S.] involved child abuse nor any suspicion thercof. Rather, based on her considerable
cxperience, she decided that this was nothing more than “trash talk”. I conclude that she
was correct in making that determination.  Further, Ms. Sligh, the School Psychologist and
onc of Agency’s witnesscs, acknowledged that it is normal for children, even those with
cmotional and learning disabilities, to make statements of a sexual nature that are not
indicators of child abuse but more likely trash-talking. She also testified that a trained
professional, such as Employee, has the leeway to make a judgment as to whether a child’s
statement involving sexual terms may be an indicia of abuse or simply trash-talking.
Likewise, Dr. Peterson, Prospect’s Principal, testified that an experienced teacher such as
Employee could hear a conversation between students of a sexual nature and conclude that
the conversation was simply trash-talking, rather than an indication of child abuse.

Turning to the issue of Employee’s use of the Classroom Court, Agency claims that
Employee acted mappropriately when she used it to address “an allegedly explicit sexual
statement” supposedly made by [S.]. It cannot be seriously disputed that this specification
is intertwined, probably inextricably so, with the prior specification concerning Employee’s
failure to report suspected child abuse, which Agency did not prove. Nevertheless,
addressing the “Classroom Court” specification on its own merits, then based on my review
of the entire record and my analysis thereof, 1 have determined that the “Classroom Court”
portion of the session with [S.] and the other students on May 20, 2003 was utilized by
Employee to emphasize to her students that improper language would not be tolerated
cither inside or outside of the classroom. This was an entirely appropriate teaching tool,
previously approved by Dr. Peterson in Employee’s performance plans and one that she
testified to as being “a |proper] re-direction of the students’ learning experience.” Thus, T
conclude that Employee’s use of the Classroom Court does not constitute cause for Agency
to have taken an adverse action against her.

The Classroom Court ended when all of the students except [S.] were dismissed.
What followed was an attempt by Employee to again determine exactly what [S.] had
supposedly said to [Da.] and [De.], and, notwithstanding his exact statement, to discover if
any indicators of abuse were present. As dctailed above, she properly determined that there
were no such indicators.  Employee then explained in graphic detail what “giving head”
meant and told [S.] what to do if anyone ever did that to him. While her decision to
provide him with such a graphic description may have been ill-advised, I would defer to her
judgment to do so, given her knowledge of her students and her considerable experience
with challenged children. Additionally, it is my considered opinion that in talking to [S.]
alone, Employce acted with his best interests in mind. Further, while there is no question
that she was stern and perhaps even harsh with [S.], there is no requirement that a teacher
be all sweemness and light. Tt was she, and not the agency’s officials, who knew [S.] best.



1601-0005-04
Page 41

Her actions on May 20, 2003 do not approach misconduct, let alone “grave” misconduct.
Thus, I conclude that Agency has failed to establish cause, and therefore its action removing
her must be reversed. Given this conclusion, it is unnecessary to discuss the propriety of
the penalty.

ORDER
It is hereby ORDERED that:

1. Agency’s action removing Employee from her position 1s
REVERSED; and

2. Agency reinstate Employee to her position of record, or to a
comparable position, with all appropriate back pay and
benefirs; and

3. Agency file with this Office, within 30 days from the date on
which this inmitial decision becomes final, documents showing
compliance with the terms of this Order.

FOR THE OFFICE:

ARYL J.

Senior Ad{pinistritive Judge



